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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 46705-2019

)

Plaintiff-Respondent,

)

V.

)

Ada County Case No.

)

CR01-201 8-9995

)

JOSE

G.

OLIVO,

)

RESPONDENT'S BRIEF

)

Defendant-Appellant.

)
)

Iss_ue

Has Olivo

failed t0 establish that the district court

concurrent, uniﬁed sentences of 20 years, with

upon

his guilty pleas t0

abused

Olivo kidnapped a
burglary.

discretion

by imposing

indeterminate,

second degree kidnapping and unlawful possession of a ﬁrearm?

Olivo Has Failed T0 Establish That The District Court Abused

home

its

ﬁve years ﬁxed, and ﬁve years

woman who

(PSI, pp.3-4.)

He

interrupted

him and

Its

Sentencing Discretion

his accomplices in the course

of a

pled guilty to second degree kidnapping and unlawful

possession of a ﬁrearm, and the district court imposed concurrent, uniﬁed sentences of 20 years,

with ﬁve years ﬁxed for second degree kidnapping, and ﬁve years indeterminate for unlawful

possession of a ﬁrearm.

judgment of conviction.

Olivo ﬁled a notice of appeal timely from the

(R., pp.106-10.)

The record supports

(R., pp.111-14.)

the district court’s exercise 0f

sentencing discretion.

When

evaluating whether a sentence

is

excessive, the court considers the entire length of

the sentence under an abuse of discretion standard.

State V. McIntosh, 160 Idaho

621, 628 (2016); State V. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).
that the

ﬁxed portion of the sentence

V. Oliver,

McIntosh, 160 Idaho

at 8,

must show the sentence
reasonable if
to achieve

it

presumed

m

at

628

(citations omitted).

it

To

is

is

Within statutory

a clear abuse of discretion.

carry this burden the appellant

excessive under any reasonable View 0f the facts.

Li.

A

sentence

all

0f the related goals of deterrence, rehabilitation, or

retribution.

Li The

has the discretion to weigh those objectives and give them differing weights

deciding upon the sentence.

I_d.

at 9,

368 P.3d

P.2d 174, 185 (1998) (court did not abuse

its

at

when

629; State V. Moore, 131 Idaho 814, 825, 965

discretion in concluding that the objectives 0f

punishment, deterrence and protection of society outweighed the need for rehabilitation).
deference to the

trial

judge, this Court will not substitute

reasonable minds might differ.”

McIntosh, 160 Idaho

its

at 8,

368 P.3d

at

628 (quoting Stevens,

Furthermore, “[a] sentence ﬁxed Within the limits

at

prescribed

by

court.”

(quoting State V. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).

148-49, 191 P.3d at 226-27).

“In

View 0f a reasonable sentence where

146 Idaho

I_d.

is

appears necessary to accomplish the primary objective of protecting society and

any or

district court

is

burden of demonstrating that

368 P.3d

It is

will be the defendant's probable term of conﬁnement.

144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence

limits, the appellant bears the

368 P.3d

1, 8,

the statute Will ordinarily not be considered an abuse of discretion

by

the

trial

The penalty
prison,

for second degree kidnapping

not less than one year, and up to 25 years in

is

and the punishment for unlawful possession of a ﬁrearm

§§ 18-33160), -4504(2).

The

district court

up

is

t0

ﬁve years

in prison. I.C.

imposed concurrent, uniﬁed sentences 0f 20

years,

with ﬁve years ﬁxed for second degree kidnapping, and ﬁve years indeterminate for unlawful
possession 0f a ﬁrearm, both 0f Which
Olivo’s sentence

is

fall

Within the statutory guidelines.

appropriate in light 0f his ongoing disregard for the law and safety of others,

his continued criminal thinking,

and the danger he presents

Olivo’s criminal history began as a juvenile,

adjudications.

(R., pp.106-10.)

(PSI, pp.5-6.1)

to the

community.

When he accumulated ﬁve

juvenile

Olivo continued his criminal conduct into adulthood and has

amassed 15 misdemeanor convictions, and two felony convictions
substance and unlawful possession of a ﬁrearm/ammunition.

0f a controlled

for possession

(PSI, pp.7-11.)

Olivo also has

pending felony charges, multiple charges that were ultimately dismissed, and several probation
Violations.

(PSI, pp.7-11.)

Additionally, the Federal PSI “identiﬁed the defendant as being

involved With or part of the Sureno gang.”
afﬁliation, although

he attempted t0 minimize

(PSI, pp.13-14.)

it,

and stated

his

Olivo acknowledged his gang

was not

Willing to change this

afﬁliation “because they are family,” and “[i]f I’m doing good, they’ll leave

p.14.

Compare
The

me

instant offense demonstrates that Olivo

stole nine

is

entrenched in his criminal conduct. Olivo

guns and a laptop.

(PSI, pp.3, 75.)

into his

During the burglary, Jason’s

gun

sister,

Finco, entered the house through the front door and discovered the burglary in progress.

1

PSI page numbers correspond With the page numbers 0f the electronic

psi.pdf.”

(PSI,

PSI, p. 353.)

and his accomplice entered the home of Jason Jokipii through the garage, broke
and

alone.”

ﬁle, “Olivo

safe,

Sheri

(PSI,

46705

who was

holding a silver pistol, ordered Sheri t0 empty her pockets and walk t0 the

p.3.)

Olivo,

front

bedroom.

some

rope, and she feared that they

Sheri reported that at one point one 0f the suspects brought in

(PSI, pp.3-4.)

would

tie

her up.

suspects told her to remain quiet and stay in the bedroom.

once the suspect holding the pistol

left

the room, she

Sheri also reported that the

(PSI, p.3.)

(PSI, p.3.)

ﬂed out

Sheri then reported that

the front door.

(PSI, p.3.)

The

Victim reported that although Olivo never “directly pointed the gun at her,” she “thought [she]

was going

to die.” (PSI, p.74;

ﬂ alﬂ

PSI, pp.256-59.)

In Olivo’s version of events, he attempted to minimize the seriousness of the offense and

the

harm done

to the Victim stating:

house of Jason, as said date & crime committed for the
purpose of taking the guns from the house. While I was in another room Sheri
came into the house. She was freaking out and s0 I came out to try and calm her
down and let her know that she was not gonna be harmed 0r be tied up and that I
I

was

in the

wanted t0 get the guns and g0. I led her to a room up front and again told her
that n0 harm would happen, I never once pointed a gun at her and I walked away
from her to leave and she left at the same time... She [the Victim] was not there
ﬁve minutes and she was out the door.

just

(PSI, p.4 (brackets original).)

the Victims stating that Sheri

At

was

the sentencing hearing, the state emphasized the

harm done

t0

“terriﬁed the entire time,” and that she “didn’t simply head out

the door but escaped out the door fearing that her life

was about

to

end by these two unknown

men

she encountered in her brother’s house.” (12/19/18 Tr., p.9, Ls.17-24.) The state also stated

that,

“Mr. Jokipii and his young daughter [Who] are fearful and don’t feel secure in their

own

home anymore,” and that the

burglary “caused a great deal of ﬁnancial hardship for Mr. Jokipii.”

(12/19/18 Tr., p.10, Ls.9-12;

ﬂ

The
sentence.

district court

PSI, p. 412.)

considered

(12/19/18 Tr., p.21, L.5

—

all

0f the relevant information and imposed a reasonable

p.23, L.4.)

Olivo’s sentence

is

appropriate in light of his

ongoing disregard for the law and the safety 0f others, his continued criminal thinking, and the

danger he presents to the community. Given any reasonable View of the

facts,

Olivo has failed to

establish an abuse 0f discretion.

Conclusion

The

state respectfully requests this

Court to afﬁrm Olivo’s conviction and sentence.

DATED this 30th day of September, 2019.

/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

ALICIA HYMAS
Paralegal
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